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payment under the nonqualified de-
ferred compensation plan even if in ac-
cordance with the terms of the non-
qualified deferred compensation plan, 
the actions or inactions result in a de-
crease in the amounts deferred under 
the plan, provided that such actions or 
inactions do not otherwise affect the 
time or form of payment under the 
nonqualified deferred compensation 
plan, and provided further that with re-
spect to actions or inactions described 
in paragraphs (j)(5)(i) and (ii) of this 
section, the change in the amount de-
ferred under the nonqualified deferred 
compensation plan does not exceed the 
change in the amounts deferred under 
the qualified employer plan or the 
broad-based foreign retirement plan, as 
applicable: 

(i) A service provider’s action or in-
action under the qualified employer 
plan or broad-based foreign retirement 
plan with respect to whether to elect 
to receive a subsidized benefit or an an-
cillary benefit under the qualified em-
ployer plan or broad-based foreign re-
tirement plan. 

(ii) The amendment of a qualified 
employer plan or broad-based foreign 
retirement plan to increase benefits 
provided under such plan, or to add or 
remove a subsidized benefit or an ancil-
lary benefit. 

(iii) A service provider’s action or in-
action under a qualified employer plan 
with respect to elective deferrals and 
other employee pre-tax contributions 
subject to the contribution restrictions 
under section 401(a)(30) or section 
402(g), including an adjustment to a de-
ferral election under such qualified em-
ployer plan, provided that for any 
given taxable year, the service pro-
vider’s action or inaction does not re-
sult in a decrease in the amounts de-
ferred under all nonqualified deferred 
compensation plans in which the serv-
ice provider participates (other than 
amounts described in paragraph 
(j)(5)(iv) of this section) in excess of the 
limit with respect to elective deferrals 
under section 402(g)(1)(A), (B), and (C) 
in effect for the taxable year in which 
such action or inaction occurs. 

(iv) A service provider’s action or in-
action under a qualified employer plan 
with respect to elective deferrals and 
other employee pre-tax contributions 

subject to the contributions restric-
tions under section 401(a)(30) or section 
402(g), and after-tax contributions by 
the service provider to a qualified em-
ployer plan that provides for such con-
tributions, that affects the amounts 
that are credited under one or more 
nonqualified deferred compensation 
plans as matching amounts or other 
similar amounts contingent on such 
elective deferrals, pre-tax contribu-
tions, or after-tax contributions, pro-
vided that the total of such matching 
or contingent amounts, as applicable, 
never exceeds 100 percent of the match-
ing or contingent amounts that would 
be provided under the qualified em-
ployer plan absent any plan-based re-
strictions that reflect limits on quali-
fied plan contributions under the Inter-
nal Revenue Code. 

(6) Changes in elections under a cafe-
teria plan. A change in an election 
under a cafeteria plan (as defined in 
section 125(d)) does not result in an ac-
celerated payment of an amount de-
ferred under a nonqualified deferred 
compensation plan to the extent that 
the change in the amount deferred 
under the nonqualified deferred com-
pensation plan results solely from the 
application of the change in amount el-
igible to be treated as compensation 
under the terms of the nonqualified de-
ferred compensation plan resulting 
from the election change under the caf-
eteria plan, to a benefit formula under 
the nonqualified deferred compensation 
plan based upon the service provider’s 
eligible compensation, and only to the 
extent that such change applies in the 
same manner as any other increase or 
decrease in compensation would apply 
to such benefit formula. 

[T.D. 9321, 72 FR 19276, Apr. 17, 2007; 72 FR 
41622, July 31, 2007] 

§ 1.409A–4 Calculation of income inclu-
sion. [Reserved] 

§ 1.409A–5 Funding. [Reserved] 

§ 1.409A–6 Application of section 409A 
and effective dates. 

(a) Statutory application and effective 
dates—(1) Application to amounts de-
ferred—(i) In general. Except as other-
wise provided in this section, section 
409A applies with respect to amounts 
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